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MCLE Article
Dorothy: Now which way do we go? 
The Scarecrow: Pardon me, this way is a very nice way. 
Dorothy: Who said that? 
[Toto barks at scarecrow] 
Dorothy: Don’t be silly, Toto. Scarecrows don’t talk. 
The Scarecrow: [points other way] It’s pleasant down that way, 
too. 
Dorothy: That’s funny. Wasn’t he pointing the other way? 
The Scarecrow: [points both ways] Of course, some people do 
go both ways. 

After the death of a spouse, litigation can frequently look a lot 
like a divorce. Often the death of a spouse occurs while a divorce 
action is pending. Other times, disputes arise after the death of a 
former spouse. In such circumstances, which way do I go—to the 
family court or to the probate court? What happens next can be 
reminiscent of that famous scene from “The Wizard of Oz” when 
Dorothy, intrepidly following the Munchkins’ advice to follow 
the Yellow Brick Road, comes to a fork in that road. Unsure of 
which way she must go, the Scarecrow, still hanging from his 
perch, speaks up offering advice that “this way is a very nice 
way,” but “[i]t’s pleasant down that way, too,” and finally, pointing 
in both directions, “some people do go both ways.” Of course, 
Dorothy had an even more fundamental question: “How can 
you talk, if you haven’t got a brain?” The Scarecrow’s response, 
though inexact, was rather wise: “I don’t know. But, some people 
without brains do an awful lot of talking, don’t they?” This article 
is intended to take a step beyond the Scarecrow’s inexact advice 
to help the brain make a reasoned choice of courtrooms.

The California superior court has jurisdiction over 
proceedings arising under the Probate Code and the Family 
Code assuming other jurisdictional requirements are met.1 For 
example, in a decedent’s estate proceeding, the superior court 
has jurisdiction if the decedent died while domiciled in California 
or left property in this State.2 In the case of a trust, the superior 
court has exclusive jurisdiction over a trust if California is the 
principal place of the trust’s administration.3 The superior court 
has jurisdiction over a marriage if California is the last place 
where the married couple resided together and there is personal 

jurisdiction over the parties.4 All courts in proceedings that arise 
under the California Probate Code or California Family Code are 
courts of general jurisdiction.5 However, many superior courts of 
the State of California are organized into divisions that include a 
family law court (“Family Court”) and a probate court (“Probate 
Court”).

When a local superior court is organized by division, the 
probate division exercises jurisdiction over matters under the 
Probate Code and the family division exercises jurisdiction over 
matters under the Family Code. Judges and counsel commonly 
refer to the probate division and family division as the Probate 
Court and Family Court, even though all “courts” can exercise 
the powers of courts of general jurisdiction and are divisions 
of one California superior court. While the organization of the 
superior court into divisions (generally by the county in which the 
court is located) is for administrative purposes and is not required 
because of differences in jurisdictional power, the practical effect 
is that in most superior courts in California the question of which 
division, probate or family, one must proceed with a case is 
not purely academic. Indeed, “where a distinct subject matter 
jurisdiction is exercised by a special department or ‘court,’ such 
as the probate, criminal or juvenile court, choice of the wrong 
department is more than mere error. If the wrong department 
attempts to exercise this special subject matter jurisdiction, it acts 
in excess of jurisdiction, and prohibition will lie to restrain the 
proceeding.”6

Where a matter will proceed largely depends on persuading 
the Probate Court or the Family Court that it has jurisdiction. In 
the authors’ experience, the Probate Court and Family Court are 
often unsure of which court has jurisdiction after the death of 
a spouse or former spouse when a divorce proceeding is either 
pending or recently concluded.

Although both the Probate Court and Family Court are 
courts of general jurisdiction, both courts also tend to be so highly 
specialized and procedurally idiosyncratic that the difference may 
be strategically significant in a given case. Expecting one court to 
be immediately familiar with the laws and procedures of the other 
is unrealistic. What is more likely and potentially destructive is 
that the Probate Court exercises jurisdiction because it incorrectly 
believes the matter arises under the Probate Code, or the Family 
Court improperly exercises jurisdiction over a matter it incorrectly 
believes arises under the Family Code. In either circumstance, the 
court may apply incorrect legal principles and procedures that 
lead to an erroneous decision.

Because the decision to proceed in either the Probate Court 
or the Family Court can be complicated, and in some cases 
having no clear answers or single source of authority, this article 
may be of use.

TILL DEATH DO WE LITIGATE THAT 
DIVORCE 

Adam F. Streisand and Meghan K. McCormick*
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I.	 PRIOR TO ADJUDICATION OF STATUS, 
FAMILY COURT JURISDICTION ABATES AT 
DEATH, EXCEPT TO ENTER ORDERS ON 
ADJUDICATED ISSUES

Family Code section 310 provides that marriage is dissolved 
by one of three means: (1) the death of one of the parties, (2) 
a judgment of dissolution, or (3) a judgment of nullity of the 
marriage. Under Family Code section 2337, the Family Court 

“may sever and grant an early and separate trial on the issue of the 
dissolution of the status of the marriage apart from other issues.” 
When a spouse dies during the pendency of a marital dissolution 
action and before the status of the marriage is terminated, the 
death of the spouse terminates the marriage under Family Code 
section 310. In that circumstance, the Family Court’s jurisdiction 
abates.7 If there are disputes between the surviving spouse and the 
deceased spouse’s personal representative, those disputes must be 
litigated in the Probate Court. For example, the surviving spouse 
who seeks to establish community property rights in property 
must do so in Probate Court.

“[T]he death of a party to a dissolution proceeding abates the 
cause of action, as the status of the parties is no longer before the 
court, and … the court thus loses jurisdiction to make any further 
determination of property rights, alimony, costs or attorney’s 
fees.”8 The Court of Appeal explained in In re Marriage of Allen:

[T]here is a meaningful difference between cases in 
which a party dies before a judgment of dissolution 
is entered and cases in which a party dies after the 
entry of judgment. Where a party dies before the 
marriage is dissolved, the dissolution action must 
abate and the court can make no further orders with 
respect to property rights, spousal support, costs or 
attorney fees. [Citations omitted.] On the other hand, 
when a judgment of dissolution has been entered 
and a party later dies, the court retains jurisdiction 
to adjudicate the reserved issues.9

In In re Marriage of Williams, wife filed a dissolution petition 
and sought custody of the two children, spousal support, and 
child support.10 The court issued a pendente lite order awarding 
custody to wife.11 Several months later, wife became critically ill, 
entered the hospital, and became comatose.12 Husband petitioned 
the court for an order transferring custody to himself.13 The same 
day, wife’s brother and mother (“Claimants”) filed a noticed 
motion to be joined to the dissolution proceeding, alleging they 
had an “active interest in the children’s welfare,” and claimed 
custody and visitation rights over the children based on the 
alleged unfitness of husband.14 Wife died, and the court awarded 
custody to husband, without prejudice to Claimants’ motion.15 

Husband sought dismissal of the dissolution proceeding on the 
grounds of wife’s death.16 The court granted husband’s motion to 
dismiss, finding that the dissolution proceeding had terminated 
as a matter of law, and that there was therefore no pending 
action to which Claimants could join.17 Claimants appealed. 
The Court of Appeal affirmed the dismissal, finding that wife’s 
death terminated the marriage before the motion for joinder was 
adjudicated, and whatever rights Claimants may have had in the 
marriage dissolution proceeding thus abated.18

While the rule is that a dissolution action abates due to the 
death of a spouse prior to the entry of judgment, “the [family] 
court retains the power to enter judgment in conformity with 
matters already adjudicated before the death, but it can make no 
further adjudication of issues.”19

In In re Marriage of Lisi, husband filed a petition for 
dissolution of marriage, and the court appointed private counsel 
(Ms. Vogel) to represent the couple’s children. Ms. Vogel in 
turn hired an attorney (Ms. Amado) to assist her in that court 
appointment.20 A year later, the court relieved Ms. Vogel of her 
duties, and ordered that she be paid a reasonable attorney’s fee, 
the amount of which was to be determined at the time of trial, and 
payable from the sale of the family residence subject to allocation 
between husband and wife.21 Wife’s mother later shot and killed 
husband.22 The court had not entered a judgment for dissolution. 
Thereafter, Ms. Vogel sought an order fixing the amount of her 
and Ms. Amado’s fees, and apportioning the obligation between 
the husband and wife’s community assets.23 Wife opposed the 
motion, claiming that the fees were unreasonable, and that the 
Family Court had no jurisdiction to enter the order because the 
dissolution action abated upon husband’s death.24 The court 
awarded the fees, and wife appealed.25 The Court of Appeal 
affirmed the trial court’s award, reasoning that, under Family 
Code section 3150 et seq., the payment of fees is mandatory, 
and an attorney’s right to receive fees vests at the time an order 
for fees is made.26 Although the Family Court had postponed 
determination of the amount of fees until trial, it had entered 
the order adjudicating Ms. Vogel and Ms. Amado’s right to the 
fees prior to husband’s death, thus the Family Court retained 
jurisdiction to calculate and allocate the fees as a part of enforcing 
Ms. Vogel’s and Ms. Amado’s vested property rights.27

Similarly, in In re Marriage of Shayman, after a divorce trial, 
the court filed written findings of fact and conclusions of law, 
setting forth the parties’ rights with regard to characterization of 
property, child custody, support, and attorneys’ fees and costs.28 
Notably, “[t]he section entitled Conclusions of Law contained 
provisions for the disposition of these matters in the same 
form that they would ordinarily appear in a judgment, and the 
document concluded with the statement ‘Let Judgment be entered 
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accordingly.’”29 Less than a month later, prior to the court entering 
the judgment, husband passed away.30 Husband’s attorney filed 
a motion to have an interlocutory judgment entered nunc pro 
tunc to the date the court filed the findings and conclusions.31 
The court granted the motion, relying in part on Code of Civil 
Procedure section 669, which “provides that, if a party dies after 
trial and submission of his case to a judge sitting without a jury for 
decision, the court may nevertheless render judgment thereon.”32 
Wife appealed, claiming that the Family Court lacked jurisdiction 
to enter the judgment following husband’s death.33 The Court of 
Appeal affirmed the entry of judgment, holding that the court 
was empowered to enter judgment in conformity with a decision 
issued prior to husband’s death.34 It reasoned, 

Although the document entitled Findings of Fact 
and Conclusions of Law, which was filed in this 
case, did not expressly state that it contained the 

“judgment” of the court, the document in fact 
comprised the court’s decision. Not only were 
findings and conclusions set forth, but orders for 
the disposition of property and other matters were 
expressed. Had judgment been set forth in the 
proper form as prescribed by rule 1287, it would 
have been subject to immediate entry in accordance 
with section 664 of the Code of Civil Procedure.35

In other words, the court had rendered its decision prior 
to husband’s death, just not in form. Therefore, it retained 
jurisdiction to enter a formal judgment after husband’s death.

II.	 POST-TERMINATION OF STATUS BUT PRE-
DIVISION OF PROPERTY, FAMILY COURT 
RETAINS JURISDICTION ON RESERVED 
ISSUES

Family Code section 2337 authorizes the Family Court 
to enter judgment on the status of marriage while reserving 
jurisdiction to divide the property. Section 2337, subdivision 
(f) provides: “A judgment granting a dissolution of the status 
of the marriage shall expressly reserve jurisdiction for later 
determination of all other pending issues.” When the Family 
Court enters judgment dissolving the status of the marriage and 
reserves all other pending issues, and one of the parties dies 
prior to adjudication of those reserved issues, the Family Court 
has continuing jurisdiction to adjudicate those pending issues 
notwithstanding the death.36

III.	 POST-JUDGMENT: IT GETS COMPLICATED

A judgment of dissolution of marriage terminates the marital 
relationship, thereby restoring the parties to the status of single 

persons, and adjudicates the parties’ property rights, including 
spousal support and child support, if applicable. “A judgment is 
final when it terminates the litigation between the parties on the 
merits of the case and leaves nothing to be done but to enforce by 
execution what has been determined.”37

“Generally, once a marital dissolution judgment has become 
final, the court loses jurisdiction to modify or alter it[,]” and a 
party’s sole remedy is to file a timely set-aside motion under 
Code of Civil Procedure section 473 or Family Code section 
2120.38 After the time for an appeal has expired, the parties 
cannot relitigate the division of property disposed of by the final 
judgment.39 “In short, marital property rights and obligations 
adjudicated by a final judgment cannot be upset by subsequent 
efforts to ‘modify’ the judgment.”40 The Family Court’s 
jurisdiction to adjudicate matters after entry of a final judgment 
is therefore limited to circumstances involving: (1) child support, 
child custody, and spousal support; (2) when a judgment contains 
a reservation of jurisdiction; (3) when there are community 
property assets or liabilities unadjudicated by the judgment; and 
(4) when the court gives equitable relief from an otherwise valid 
judgment for extrinsic fraud or mistake.41

In addition to its limited jurisdiction to adjudicate matters 
post-judgment, the Family Court may also have jurisdiction to 
enforce the terms of its judgments. When the Family Court’s 
jurisdiction to adjudicate new or further issues or to enforce 
its judgments ends, and the jurisdiction of the Probate Court or 
civil court begins, is a question that is not easily answered but 
discussed more fully in the next sections.

A.	 Reservation of Jurisdiction

1.	 The Court’s Ability to Reserve Jurisdiction is 
Limited

The Family Court’s ability to “reserve jurisdiction” is limited 
by California Rule of Court 5.18, subdivision (b), which states: “If 
the court is unable to resolve the issue in the proceeding under 
the Family Code, the court may reserve jurisdiction over the 
particular issue until such time as the rights of such person and 
the parties to the proceeding under the Family Code have been 
determined in a separate action or proceeding.” 

Nearly every published family law case concerning a 
reservation of jurisdiction pertains to benefits from an existing 
retirement plan that the court could not divide at that time due to 
the contingent nature of the asset, but could be divided in the future 
when/if the asset vested (e.g., when the party retired).42 However, 
when exercising its jurisdiction to adjudicate the reserved issue, 
the Family Court cannot modify the terms of the judgment to, in 
effect, “rewrite” the agreement of the parties.43 In In re Marriage 
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of Melton, the court entered a judgment of dissolution formally 
dissolving the parties’ marriage, and reserving jurisdiction over 
the division of community property and community obligations.44 
Two years later, the parties entered into a stipulated judgment 
regarding the remainder of the issues whereby they divided all of 
their community property equally.45 The stipulated judgment also 
divided husband’s future pension benefits in a plan that conferred 
two types of payments: a fixed benefit and a variable benefit.46 
Paragraph (f) of the stipulated judgment provided, 

‘that the fair and reasonable manner in which 
to dispose of and divide the parties’ respective 
interests in the Benefit Plan is to require [William] 
to direct the Benefit Plan’s Administrator … to 
pay to [Judith], subject to the eligibility conditions 
of the Benefit Plan, the following amounts:  
(1) one half of the Monthly Fixed Retirement 
Benefit to which [William] is entitled, the whole 
amount being $238.00 … , the one half amount 
being $119.00 … ; and (2) one half of the sum of the 
Monthly Variable Retirement Benefit applicable to 
[William] ….’47

A letter from the plan administrator assumed husband would 
retire at age 45 as a class 6 member, and stated that husband’s 
monthly fixed rate would be $238. That monthly payment was 
based on the plan in effect the year the parties separated.48 The 
letter was incorporated into the stipulated judgment.49 Likewise, 
the judgment set forth a formula to determine wife’s entitlement 
to half of the variable benefit, and authorized the issuance of 
a separate order directing the plan administrator to pay wife 
directly, so long as husband was entitled to his benefits.50 The 
stipulated judgment reserved jurisdiction in the Family Court “for 
the sole purpose of implementing the provisions of this paragraph 

‘F’ in accordance with the intent of the parties as described 
herein.”51 Husband subsequently retired at age 46 (not 45), as a 
class 7 member (not class 6), and therefore received significantly 
more from the benefit plan than contemplated in the stipulated 
judgment.52 The benefit payments were larger because he retired 
later than assumed, the plan administrator had mistakenly 
informed him that he was a class 6 and not a class 7 member, and 
the plan had been amended several times between 1979 (the year 
the parties separated) and 1991 (the year he retired).53 

Wife brought a motion for an order interpreting and 
implementing the judgment or setting it aside for extrinsic fraud 
or mistake. She argued that the parties intended to share equally 
in the plan, and that the stipulated judgment should be set aside 
because husband concealed the true amount of his expected 
retirement benefits and misled wife into accepting a smaller 
amount.54 The trial court denied wife’s extrinsic fraud claim, but 

“[r]elying on the reservation of jurisdiction to implement the plan, 
and on its inherit equitable powers, the trial court determined the 
parties’ intent was to divide the pension benefits equally” and 
ordered the plan administrator to compensate wife and husband 
equally, both retroactively and going forward.55 The Court of 
Appeal held that the Family Court exceeded its jurisdiction when 
it effectively rewrote the stipulated judgment, explaining:

The judgment expressly reserved jurisdiction in 
the court to implement paragraph F ‘in accordance 
with the intent of the parties as described herein.’ 
The trial court found that in order to implement the 
pension division provision it first had to interpret the 
judgment. In interpreting the judgment, the court 
found that the parties intended an equal division of 
the pension benefits. The court found that the word 

“half” was controlling, and that the dollar amounts 
in the judgment were illustrative. The trial court 
also relied on its inherent equitable powers. 

We think the trial court exceeded the narrow 
jurisdiction reserved for it in the stipulated judgment. 

The trial court was empowered to ‘implement’ 
the pension division portion of the judgment. 
It was not, however, empowered to rewrite the 
judgment for the parties. We find the trial court 
erred in effectively doing so.56

Ultimately, given that “[f]or good faith reasons … only a portion 
of William’s pension was explicitly divided by the stipulated 
judgment,” the Court of Appeal held that the portion not 
governed by the stipulated judgment was an unadjudicated asset, 
and remanded the case to the trial court to determine how to 
divide the omitted portion of husband’s pension and to amend the 
judgment accordingly.57

a.	 Family Court has Continuing 
Jurisdiction over Unadjudicated Assets

The Family Court has continuing post-judgment jurisdiction 
to adjudicate and divide community assets or debts that were not 
previously the subject of a judgment.58 The typical scenario is that 
of a previously unknown or undisclosed asset discovered after 
judgment is entered. However, as noted above, in the Melton 
case, a retirement benefit that exceeded what the parties had 
anticipated would be divided upon vesting was, to the extent of 
that excess, an unadjudicated asset.59
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b.	 Family Court Can Modify a Judgment 
Procured by Fraud or Mistake

Generally, the Family Court has authority to modify 
an otherwise valid judgment for extrinsic fraud or mistake, 
notwithstanding the expiration of the appeals period and no 
retention of jurisdiction.60 However, the applicable statutes 
of limitations, Family Code section 2122 and Code of Civil 
Procedure section 473, subdivision (b), may bar any such claim. 

“The courts have required a showing of extrinsic fraud in order 
to accommodate both the policy in favor of resolving issues 
in a final judgment and the policy in favor of a fair adversary 
proceeding in which each party is provided an opportunity to 
fully present its case.”61 “The latter policy (permitting relief from 
a judgment) applies when a party’s adversary, in violation of a 
duty arising from a trust or confidential relation, has concealed 
from him facts essential to the protection of his rights.”62 

“Extrinsic fraud is a broad concept that tends to encompass 
almost any set of extrinsic circumstances which deprive a party 
of a fair adversary hearing.”63 “A … specie[s] of extrinsic fraud 
has ... been found where fiduciaries have concealed information 
they have a duty to disclose. [Citations]. This variety of extrinsic 
fraud recognizes that, even if a potential objector is not kept away 
from the courthouse, the objector cannot be expected to object 
to matters not known because of concealment of information 
by a fiduciary.”64 Indeed, “[t]he courts are particularly likely to 
grant relief from a judgment where there has been a violation of 
a special or fiduciary relationship. Commentators have observed 
that breach of a fiduciary duty may warrant setting aside the 
judgment even though the same conduct in a nonfiduciary 
relationship would not be considered extrinsic fraud.”65 No 
concrete formula exists for determining whether a particular case 
involves extrinsic fraud. Courts examine the facts in the light of 
the competing policies that (i) a party who failed to assemble 
all of his evidence at trial should not be permitted to relitigate 
a case, but that (ii) parties shall be able to seek relief from a 
judgment entered in a proceeding in which he was deprived of a 
fair opportunity fully to present his case.66

B.	 Judgments Enforceable in Same Manner as Civil 
Judgments

Family Code section 290 states: “A judgment or order made 
or entered pursuant to this code may be enforced by the court by 
execution, the appointment of a receiver, or contempt, or by any 
other order as the court in its discretion determines from time 
to time to be necessary.” “A money judgment or judgment for 
possession or sale of property that is made or entered under this 
code, including a judgment for child, family, or spousal support, is 
enforceable until paid in full or otherwise satisfied.”67 Procedures 
under the Enforcement of Judgments Law (“EJL”) are available 

to enforce family law orders and judgments.68 Notwithstanding 
these provisions, Family Code judgments are subject to the law 
governing enforcement of a judgment after the death of the 
judgment debtor.69 Code of Civil Procedure section 686.020 
provides: “After the death of the judgment debtor, enforcement 
of a judgment against property in the judgment debtor’s estate is 
governed by the Probate Code, and not by this title.” 

How does death impact Family Court jurisdiction when a 
spouse seeks to enforce a dissolution judgment after the death 
of the “debtor” spouse? Probate Code section 9300 provides that 
money judgments against the decedent or personal representative 
on a claim against the decedent are payable in the course of 
administration, and are not enforceable against property in the 
estate under the EJL, except as provided in Probate Code section 
9303. Section 9303, in turn, provides that, if property is subject to 
an execution lien at the time of death, enforcement may proceed 
under the EJL. That section further requires the levying officer 
to account to the personal representative for any surplus. If the 
judgment is not fully satisfied, the deficiency is payable in the 
course of the estate administration. Probate Code section 9302 
provides that a judgment for possession of property or for sale 
of property may be enforced under the EJL notwithstanding 
decedent’s death, and a demand for money not satisfied by the 
judgment for sale of the property shall be filed as a claim as any 
other claim.

As a result of the decision in Embree v. Embree,70 the question 
arises whether a spouse, as a judgment creditor pursuant to a 
dissolution judgment, would be required to file a creditor claim 
in the estate of a deceased ex-spouse to enforce that judgment. 
In a footnote to that case, the Court of Appeal explained that a 
party entitled to spousal support under a dissolution judgment 
would be required to file a creditor’s claim within the applicable 
time requirements.71 However, a few years later, in County Line 
Holdings, LLC v. McClanahan, the court called that assertion 
“not only dicta, it is the lowest form of dicta: footnote dicta.”72 

Embree involved a “promise to make a will” claim which the 
court held was barred under Code of Civil Procedure section 363 
and required the filing of a timely creditor’s claim.73 The court in 
County Line noted that Embree involved a claim, not a judgment. 
Moreover, County Line involved a judgment lien, but was not a 
case arising out of a probate matter or a family law matter. So 
how does the decision impact the footnote dicta in Embree to the 
effect that a party entitled to spousal support under a dissolution 
judgment would be required to file a creditor’s claim within the 
applicable time requirements?

We begin with the facts and procedural posture of County 
Line. In that case, Harold Mansdorf, as trustee of his revocable 
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trust, owned property the parties referred to as the “Malibu 
Property.”74 In 2008, Janice McClanahan obtained a $12 million 
judgment against Mansdorf and recorded an abstract against 
the Malibu Property.75 In April 2012, John Torjesen obtained 
a $2 million judgment against Mansdorf which Torjesen also 
recorded against the Malibu Property. Mansdorf died in August 
2012.76 Torjesen executed on his judgment lien by sheriff’s sale, 
and County Line purchased the Malibu Property for $500,000.77 
County Line then filed an action to quiet title against McClanahan 
and any other lien holders.78 The trial court entered judgment for 
County Line over McClanahan’s assertion of a superior lien.79 
The court concluded that McClanahan’s judgment lien was 
extinguished by her failure to file a timely creditor’s claim and 
by the one-year statute of limitations of Code of Civil Procedure 
section 366.2.80

The Court of Appeal reversed. It held that Code of Civil 
Procedure section 366.2 limits the time for bringing a “cause of 
action,” but a judgment lien is not a cause of action and has a 
much longer life.81 The court also explained that McClanahan 
was not aided by Code of Civil Procedure section 686.020, 
which provides that “[a]fter the death of the judgment debtor, 
enforcement of a judgment against property in the judgment 
debtor’s estate is governed by the Probate Code, and not by [the 
EJL].”82 The court explained that this statute by its language is 
limited to property in a decedent’s “estate” and not to a trust. This 
limitation is unfortunate and appears to be dicta of its own. The 
court indicated that section 686.020 has no application because 
the Malibu Property was not owned by an estate or by a trust, but 
by County Line.83 Thus, according to the court, the statute’s policy 
goal, to encourage expeditious settlements of estates, was not 
implicated.84 The court further explained that even if the Probate 
Code applied, the result would be same under the California 
Supreme Court’s explanation of the rule.85 According to the 
Supreme Court, the usual and ordinary method of enforcement of 
a judgment lien is by execution sale. After death of the judgment 
debtor, the right of a judgment creditor to enforce a judgment 
lien by execution and sale terminates.86 But, the court explained, 
death does not terminate the judgment lien itself.87 “Thus, under 
[the Supreme Court’s decision in] Corporation of America, the 
judgment creditor has an option: file a timely claim in the estate 
probate proceeding and seek a deficiency; or, without filing a 
claim, bring an action to foreclose the lien during its statutory 
duration, waiving any right to a deficiency.”88

The Embree court indicated in its (allegedly dicta) footnote 
that even if an abstract of a spousal support judgment were 
recorded against the ex-spouse’s real property, the lien would be 
extinguished by death pursuant to Probate Code section 9300.89 
The court in County Line rejected that assertion as dicta that was 
contradicted by the Supreme Court’s decision in Corporation of 

America. Thus, are we are to assume that a dissolution judgment 
for money, such as spousal support, if recorded against real 
property, would provide the creditor spouse with an option, either 
to file a timely claim and seek payment in the ordinary course 
of administration of the estate, or without the necessity of filing 
a creditor claim, foreclose on the real property and waive any 
right to a deficiency? We think not, since money judgments are 
payable in the ordinary course of administration under Probate 
Code section 9300, and without the necessity of a creditor’s 
claim. Moreover, Probate Code section 9300 provides that money 
judgments are not enforceable under the EJL except as provided 
in section 9303. Section 9303 provides that an execution lien 
existing at the time of death is enforceable under the EJL and 
any deficiency may be satisfied in the ordinary course of the 
administration of the estate, without the necessity of a claim. 

We agree that Embree got it wrong. Unless the dissolution 
judgment is a judgment for the possession of specific property 
or sale of property, a probate creditor’s claim would not be 
required within the statutory time periods.90 Regardless of the 
need for a creditor’s claim, the attorney must determine which 
is the proper court for enforcing a family law judgment after 
the death of a spouse. Family Code section 291, subdivision (d) 
provides: “Nothing in this section supersedes the law governing 
enforcement of a judgment after the death of the judgment creditor 
or judgment debtor.” Reading Probate Code sections 9300 et seq. 
in harmony with that section, the enforcement of a judgment 
against the decedent’s estate must be pursued in Probate Court. 
In the case of a money judgment, Probate Code section 9300 
permits the judgment to be enforced and paid only in the ordinary 
course of estate administration. Under section 9302, a judgment 
for the possession or sale of real property could be pursued by 
writ of possession or sale issued by the court to a levying officer.91 
A demand for any part of a judgment not satisfied by the levy 
upon real property must be made by filing a creditor’s claim in 
the decedent’s estate. Such a claim is then payable in the course 
of administration. If property is subject to an execution lien at the 
time of death, the levying officer must account to the personal 
representative of the estate for any surplus, and any deficiency is 
payable in the course of administration if a timely claim is filed.

If the assets of the decedent’s estate are insufficient to 
satisfy a money judgment or deficiency, or the property that is 
subject to a judgment or execution lien is owned by the trustee 
of the decedent’s revocable trust, the judgment debtor can seek 
satisfaction from the trust. The trustee may, but is not required to, 
initiate a creditor claims process.92 If the trustee does not initiate 
the creditor claim process, then the beneficiary may be directly 
liable to the creditor for the unsecured claims of creditors of the 
decedent’s estate, subject to the one-year statute of limitations in 
Code of Civil Procedure section 366.2.93 If assets of the decedent’s 
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probate estate are insufficient to satisfy a money judgment, and 
as long as the claim has been preserved in the probate estate, a 
creditor may proceed against assets in the debtor’s revocable trust 
without having to file a creditor claim in the trust proceedings.94

The Probate Court has exclusive jurisdiction over matters 
concerning the administration of a decedent’s estate, and exclusive 
jurisdiction over proceedings concerning the internal affairs of a 
trust.95 In cases of title controversies over assets belonging to a 
decedent or a trustee of a trust or in other specified instances 
listed under Probate Code section 17000, subdivision (b), the 
Probate Court has jurisdiction under the provisions of Probate 
Code section 850, concurrently with the jurisdiction exercised by 
the civil department of the superior court.96 Except as provided 
in Probate Code section 850, the Probate Court’s jurisdiction in 
decedent’s estates is in rem; it has jurisdiction only over the assets 
of the decedent’s probate estate and has no jurisdiction over assets 
outside the estate.97 With respect to trusts, the Probate Court 
has personal jurisdiction over trustees as long as the principal 
place of administration of the trust is in California, regardless of 
the location of the trust property.98 Similarly, the Probate Court 
has personal jurisdiction over beneficiaries of a trust having its 
principal place of administration in California to the extent of the 
beneficiaries’ interests in the trust.99 

An interesting case that addresses squarely the question 
of whether a creditor’s claim is required to enforce a judgment 
in a dissolution action also implicitly sheds some light on the 
question of jurisdiction of the Family Court and Probate Court 
to enforce such a judgment. The case arose from a very specific 
set of facts. In Estate of Bonzi, the Court of Appeal held that 
an order in a dissolution case could be enforced by the Probate 
Court in the deceased spouse’s probate proceeding without the 
necessity of a creditor’s claim,100 though the authors of this article 
caution that the holding as to the need for a creditor’s claim is 
particularly circumscribed by its unusual facts. Rudy and Mary 
were married in 1940 and, beginning in 1967, they jointly owned 
and operated a 128-acre solid waste disposal facility known 
as the Bonzi Landfill.101 The People of the State of California 
ex rel. Central Valley Regional Water Quality Control Board 
(“RWB”) and ex rel. Department of Resources Recycling and 
Recovery (“CalRecycle”) (together, “Respondents”) sought to 
enforce a 1991 Order Re: Groundwater Remediation, Closure & 
Post-Closure of the Bonzi Sanitation Landfill (the “Remediation 
Order”) entered by the court in the dissolution action between 
Rudy and Mary, incorporating stipulations between them to 
ensure their compliance with their joint statutory obligations 
to fund a trust fund for future remediation and closure of the 
Bonzi Landfill, and to sell and apply the proceeds of sale of 
jointly owned properties, if necessary, to meet those obligations.102 
Rudy and Mary stated that the shortfall in their trust fund made 

it impractical to do anything other than to continue owning and 
operating the Bonzi Landfill jointly for what they anticipated to 
be a very long time after the dissolution of the marriage.103 

Indeed, the executors of their estates were managing the 
Bonzi Landfill long after their deaths and contributing to the 
trust fund to meet the statutory obligations of the now deceased 
couple.104 Repeatedly throughout the years, proceedings in the 
Probate Court were initiated and maintained in connection with 
issues and disputes that arose as a result of the Remediation 
Order. At no time did any court consider that the Probate Court 
lacked jurisdiction, or that the Family Court could have exercised 
jurisdiction over such matters that specifically involved the assets 
of the probate estates or trusts of Rudy or Mary. In 2012, the 
executor of Rudy’s will petitioned the Probate Court to approve 
the sale of a property jointly owned by Mary’s trust, joined in 
by the executor of Mary’s will and the trustee of Mary’s trust 
(together, “Appellants”). Respondents objected to the petition by 
which they sought to enforce the Remediation Order by requiring 
the proceeds of the sale of property to be distributed to the trust 
fund to discharge the statutory requirement for remediation.105 
Appellants argued that (1) Respondents lacked standing because 
the Remediation Order in the dissolution action between 
Rudy and Mary involved only those two parties, and (2) that 
Respondents were barred in any event for failure to file timely 
a creditor’s claim and by the one-year statute of limitations of 
Code of Civil Procedure section 366.2. The trial court disagreed. 
The Court of Appeal affirmed, holding (1) that the court had 
inherent authority to enforce its orders and Respondents were 
express, intended beneficiaries of the Remediation Order, and 
thus had standing; (2) Respondents were not creditors, and were 
not asserting a “claim,” thus, no creditor’s claim was required 
to be filed and Code of Civil Procedure section 366.2 did not 
apply; and (3) even if a claim had been required, the executors 
were estopped by their years of conduct in acknowledging their 
obligations under the Remediation Act.106 The court explained its 
rejection of the argument that a creditor’s claim was required, as 
follows: 

Rudy and Mary, as the owners of the entities 
that operated the Bonzi Landfill, had a statutory 
obligation to create and fund the Landfill Trust to 
ensure compliance with their duties to remediate, 
close and maintain the Bonzi Landfill. Respondents 
do not own the money in the trust, nor will they be 
paid any of the deposited funds; instead, the Landfill 
Trust is established and managed solely to assure 
payment of the costs of closing the Bonzi Landfill…. 
Respondents are not demanding payment of money 
to themselves or any other creditor for work already 
performed. Instead, they are seeking to enforce 
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Rudy and Mary’s own agreement, which is a court 
order, that proceeds from the sale of jointly owned 
property be used to fund the Landfill Trust if there 
is a deficiency. For this reason, they are not making 
a creditor’s claim within the meaning of section 
9000; instead, they are enforcing an order of the 
court.

****

In sum, respondents are not creditors of either estate 
to whom a debt is owed and they are not making 
a demand for another’s benefit, as they are not 
demanding the payment of money to a creditor. 
Neither are they asserting that an obligation 
created by statute is exempt from the claims-filing 
requirement. Instead, they simply are seeking to 
enforce the requirement in the Remediation Order 
that the assets pledged to satisfy the financial 
assurances requirement be used for that purpose. 
Therefore, respondents were not required to file a 
claim under section 9100. Nor were they required 
to bring suit within one year of Rudy’s death under 
Code of Civil Procedure section 366.2, as they are 
not bringing an action for damages against Rudy’s 
estate, instead, they are asking the trial court to 
enforce a prior court order.107

Notwithstanding that Respondents had no obligation to file a 
creditor’s claim in the estate, the proper court in which to seek to 
compel the estate’s compliance with the Remediation Order was 
the Probate Court. The property being sold was owned in part 
by Rudy’s estate, and the Probate Court had in rem jurisdiction 
over the assets of the estate. It had the jurisdiction to determine 
whether to approve the sale of the property and the proper 
disposition of the sales proceeds from the estate. The Family 
Court could not have effectively taken any action under the guise 
of enforcing its own orders or judgments, since it no longer had 
jurisdiction over the assets of the marriage. Thus, there will be 
times or circumstances in which the Family Court must yield to 
the Probate Court, or potentially a civil court, to enforce Family 
Court orders or judgments.

Consistent with this point, case authority also limits the 
ability of a court to retain jurisdiction to resolve disputes that may 
arise under the terms of its own judgments. As stated in Stump’s 
Market, Inc. v. Plaza de Santa Fe Ltd., LLC, “[a]lthough a court 
may retain jurisdiction to assure compliance with its judgment, 
such an exercise of jurisdiction is ‘exceptional and limited to 
special situations.’”108 Although Stump’s Market did not arise 
under the Family Code, it is nonetheless instructive in light of the 

dearth of such authority and the fact that Family Court judgments 
are enforced in the same manner as civil judgments. In that case, 
a dispute arose between a grocery store (Stump’s) and landlord 
(Plaza) over the calculation of rent, the existence of an option to 
extend a lease, and the payment of repairs to a parking garage 
and in a shopping center.109 “After granting specific performance 
and other equitable remedies, the court retained jurisdiction ‘to 
make further orders, including injunctions, if necessary in the 
future to effectuate and or enforce the Court’s judgment.’”110 
Plaza appealed, arguing, inter alia, that the court’s retention 
of jurisdiction was improper.111 The Court of Appeal agreed, 
holding that “the court’s unlimited retention of jurisdiction after 
judgment is improper” and struck that portion of the judgment.112 
It explained: 

We are concerned with the court retaining 
jurisdiction for the life of the lease, which may 
continue for another 17 years, and interjecting itself 
into a contractual relationship between two business 
entities to resolve future, hypothetical disputes. In 
addition, we note the trial court resolved all the 
issues between the parties and there appears to 
be little need for the court to be involved with the 
administration of the lease until its end. Therefore, 
we conclude the court’s unlimited retention of 
jurisdiction after judgment is improper and strike 
that portion of the judgment.113 

IV.	 CONCLUSION

Dorothy was not wrong to be confused, and determining 
which way to go can be confusing. The right way down the legal 
Yellow Brick Road can be summarized as follows: 

If death occurs during the pendency of a dissolution action 
and prior to entry of judgment of dissolution of status, the Family 
Court action abates though it may enter orders on issues already 
adjudicated. 

If death occurs after status is terminated but prior to division 
of property, the Family Court has jurisdiction to divide the 
property. 

If death occurs after entry of judgment dissolving status 
and dividing property, it gets complicated. The Family Court’s 
jurisdiction to enforce its judgments is somewhat circumscribed, 
and when the Probate Court’s jurisdiction attaches to assets of the 
decedent, enforcement of family law judgments must practically 
occur in the Probate Court.

* Sheppard Mullin Richter & Hampton LLP,  
Century City, California
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