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Guidelines

Bring New Compliance Issues

BY ERIC RAPHAN
AND LINDSAY COLVIN

n Dec. 21, 2015, the New York City Human
Rights Commission (the Commission)
issued one of the most powerful sets of

guidelines! in the nation prohibiting gender identity
discrimination in employment.?

Gender identity is already a protected class under
the New York City Human Rights Law, (NYCHRL),
the City’s law prohibiting employment discrimi-
nation, but the new guidelines provide explicit
examples of what kind of workplace behavior leads
to liability.? Penalties for violation of the NYCHRL
range from $125,000 to $250,000, and the statute
does not provide a limit for the amount of compen-
satory damages that a discrimination victim can
recover.? Given the potential for damages and the
fact that there are an estimated 25,200 transgender
and gender non-conforming individuals in New York
City® (three-quarters of whom have reported harass-
ment in the workplace®), New York City employers
must be especially careful to observe and comply
with the new guidelines going forward.

While the Commission’s guidelines are new,
they are generally articulated clearly, and include
helpful examples of discriminatory behavior that
could give rise to liability under the NYCHRL. The
guidelines spell out eight explicit potential actions
that could constitute employment discrimination
based on gender identity: (1) failing to use an indi-
vidual’s preferred name or pronoun; (2) refusing
to allow individuals to utilize single-sex facili-
ties and programs consistent with their gender;
(3) sex stereotyping; (4) imposing different uni-
forms or grooming standards based on sex and
gender; (5) providing employee benefits that dis-
criminate based on gender; (6) considering gender
when evaluating requests for accommodations;
(7) engaging in discriminatory harassment; and
(8) engaging in retaliation.” This article recom-
mends steps New York City employers should
take—as well as policies they should consider
adopting—in order to fully comply with the
recently issued guidelines and avoid workplace
gender identity discrimination.

ERICRAPHAN is apartner and LINDSAY COLVIN is an associate
at Sheppard, Mullin, Richter & Hampton in New York, where
they both practice in the labor and employment group.

Relevant Definitions.

There are several important definitions associ-
ated with the new guidelines that may be unfamiliar,
and are especially important for employers to under-
stand when formulating and communicating policies
to comply with the NYCHRL. “Gender identity” is
defined under the NYCHRL as “actual or perceived
sex [including] a person’s gender identity, self-
image, appearance, behavior or expression, whether

Given the potential for damages and the
fact that there are an estimated 25,200
transgender and gender non-conforming
individuals in New York City, New York City
employers must be especially careful to ob-
serve and comply with the new guidelines
going forward.

or not that gender identity, self-image, appearance,
behavior or expression is different from that tradi-
tionally associated with the legal sex assigned to
that person at birth.” Individuals whose biological
sex and gender identity match (for instance, a man
who self-identifies as male) are defined as “cisgen-
der.” Alternatively, “transgender” individuals are
those whose gender identity or expression is not
typically associated with the sex that person was
born with (a man who self-identifies as female). An

individual may also be “gender non-conforming,” an
adjective which describes “someone whose gender
expression differs from traditional gender-based
stereotypes” (a man who prefers to wear women'’s
clothes). Not every gender non-conforming person
is transgender, and not all transgender people are
gender non-conforming.’ Further, “androgynous”
individuals may reject outward expressions of
gender identity altogether.!® When implementing
the new guidelines, employers should be aware
of the multiple sensitive and fact-specific defini-
tions provided in the guidelines, and make sure to
understand which might apply to their workforce.

Identify Employees the Way They Identify
Themselves.

The Commission’s guidelines set forth several
ways in which an employer can be liable for discrimi-
nation for failing to treat employees as the gender
that they identify with. As a general rule, New York
City employers should carefully assess how their
employees self-identify, and ensure that manage-
ment and co-workers alike treat them accordingly.
For instance, City employers may survey workers
who are already employed, or ask potential employ-
ees during the application process, to ascertain their
preferred gender identity and ensure that they know
an employee’s preferred name, pronoun, and title.
Additionally, employers should communicate these
preferences to other employees in order to ensure
that co-workers also observe individual preferences
in the workplace. However, employers should be
sure to obtain employee consent before communi-
cating any information to co-workers regarding that
employee’s gender.!! Appropriate pronouns may
include he/him/his, she/her/hers, they/them/theirs,
or ze/hir, regardless of the employee’s sex assigned
at birth, anatomical gender, medical history, appear-
ance, or sex indicated on legally identifying mate-
rials.!? Additionally, handbooks and employment
policies should be thoroughly reviewed to elimi-
nate any uniform or grooming standards that may
impose distinctions based on sex or gender. In the
new guidelines, the Commission states that policies
that require different uniforms for different genders,
mandate that female employees wear makeup, only
allow women to wear makeup or jewelry, prohibit
male employees from having long hair, or require
all men to wear ties may provide a basis for gender
identity discrimination.!?

As the Commission notes, New York City employ-
ers should also ensure that their facilities and
programs are friendly to individuals of all gender
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identities, and permit employees to use the resourc-
es that they identify as appropriate for their own
gender identities. It is particularly important for
employers to observe this recommendation in the
provision of private facilities, such as bathrooms or
dressing rooms. The NYCHRL mandates that all indi-
viduals must be allowed to use single-sex facilities
or access single-sex programs consistent with their
gender, regardless of their sex assigned at birth or
otherwise.!* While employers are not required to
make existing bathrooms or locker rooms all-gender
or to install new facilities, they should note that
the guidelines explicitly prioritize the individual
employee’s desire to use facilities conforming with
their gender identity over the comfort of others.
For instance, the Commission clearly notes that
objections from customers or co-workers do not
provide lawful grounds to deny facility or program
access to transgender or gender non-conforming
individuals.' Further, employers may not lawfully
require an individual to use a single-occupancy
restroom in the workplace because of transgender
or gender non-conforming status.'é The safest way
to comply with the NYCHRL and the Commission’s
guidelines in this instance is, to the extent possible,
provide single-occupancy restrooms, and/or private
space within multi-user facilities to accommodate
privacy concerns for cisgender, transgender, and
gender non-conforming employees alike. As the
Commission recommends, employers should post
asign in all single-sex facilities that states, “Under
New York City Law, all individuals have the right
to use the single-sex facility consistent with their
gender identity or expression.”’

Review Benefit and Leave Policies.

New York City employers should carefully review
and change as needed all employee benefit and leave
policies to ensure compliance with the NYCHRL
and the newly issued guidelines. From a benefits
perspective, the most important policies to review
(and those most likely to require adjustment) are
those describing health benefits. It is unlawful under
the NYCHRL to provide health benefit plans that
deny or exclude services on the basis of gender,
and such plans must include transgender care!$
(also known also as “transition-related” or “gender-
affirming”) care.”” Transgender care is not limited
to gender reassignment surgery, and may include
hormone replacement therapy, counseling ses-
sions, or voice training.?’ To avoid liability, employ-
ers should provide a health benefits option that
includes comprehensive coverage for transgender
individuals; the World Professional Association for
Transgender Health provides standards of care that
the benefits option should match.?! Additionally, if
they have not done so already, employers should
ensure that they offer health benefits equally to
same-sex and opposite-sex spouses of employees.

It is equally important for New York City employ-
ers to review leave policies in order to comply with
the Commission’s new guidelines. Specifically, leave
policies should treat employee leave requests to
address health or medical needs relevant to the
individual’s gender identity in the same way they
treat leave requests for all other medical condi-
tions.22 Further, reasonable accommodations for
medical issues should be made in the same way to
employees undergoing gender transitions (includ-
ing leave for medical and counseling appointments
and recovery time) as made to employees with any
other medical issue.”

Examine Handbooks and Educate the
Workforce.

As discriminatory harassment and retaliation
in the workplace based on protected classifica-
tions such as race or age are prohibited under the
NYCHRL, so is harassment and retaliation based on
gender identity.?! Employers should review existing
anti-harassment and anti-retaliation provisions enu-
merated in current employee handbooks to ensure
that gender identity is specifically listed along with
other classes such as race, age, national origin, and
sexual orientation. Additionally, relevant handbook
provisions should include definitions of potentially
unfamiliar terms (such as “cisgender” and “gender
non-conforming”) to ensure that all employees are
apprised of what type of conduct is potentially
problematic and prohibited. Recruitment teams
should also be apprised of the Commission’s guide-
lines to avoid gender identity discrimination in the
hiring process.?

Management training is of particular impor-
tance in ensuring compliance with the newly
issued guidelines. Gender and transgender sta-
tus is an emerging classification that may not
be well-understood or immediately accepted by
co-workers.?® Moreover, a vast quantity of infor-
mation (and possibly misinformation) passes
to the public through the media, friends, family,
and personal experience. Managers and super-
visors are uniquely situated to communicate an
employer’s policies, practices, and expectations,
and thus are key for employers seeking to avoid
gender identity discrimination in the workplace.?’
Accordingly, employers should conduct manage-
ment training regarding gender identity issues and
sensitivity as soon as possible to ensure that the
message of equality prescribed by New York City
is transmitted to employees from the top down.
City employers should also strongly consider con-
ducting periodic company-wide training sessions
to update their workforces and remind employees
of what the NYCHRL requires and the employer’s
expectations for treatment of co-workers regard-
less of their individual characteristics. Where a
transitioning or transgender individual is a member
of the workforce, employers may consider hold-
ing small group meetings with employees who
will have regular contact with the employee to
review company policy, expected behavior, and any
concerns or questions that may arise.?

Further, as the Commission recommends,
employers should educate employees at all levels
to avoid discriminatory sex stereotyping at work.?
Discrimination based on a person’s failure to con-
form to sex stereotypes, defined as “expectations
of how an individual represents or communicates
gender to others,” is prohibited under the NYCHRL
and explicitly addressed in the new guidelines on
gender identity discrimination.® Common sex ste-
reotypes may relate to behavior, clothing, hairstyle,
activities, voice, mannerisms, or other character-
istics connected to masculinity or femininity.*!
As the Commission notes, sex stereotyping may
manifest itself implicitly, such as through the use
of anti-gay epithets or overlooking employees for
advancement opportunities because they do not
conform to traditional gender norms.*? Because
sex stereotyping may be difficult to identify and
address, it is particularly important for employers
to inform employees of what may constitute sex
stereotyping and how to avoid it.

Although the Commission’s guidelines set forth
new information for New York City employers to
internalize, they also set forth clear expectations,
easing the burden of compliance. Many of the
actions employers can take to adhere to the guide-
lines are similar to measures they may already have
taken to avoid discrimination against other pro-
tected classes. The most important steps employers
can take to follow the guidelines include treating
employees according to the gender identity they
use for themselves and communicating expectations
to other employees regarding how to respect their
co-workers’ identities as well. Employers should also
be aware of the novel issues and stereotype-based
biases that may be implicated, and take prompt and
thorough steps to avoid liability under the NYCHRL.
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