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The Global Warming Solutions Act
(AB 32): Raising the Temperature of

California Business

by Polly Towill, Esq. and Olivier Theard, Esq.

Editor’s Note: CEI been reporting
on the state’s greenhouse gas emis-
sions cap legislation (AB 32) since
its initial inception and adoption in
2006. However, that reporting has
been piecemeal. We thought it was
a good idea to summarize the law
anditsramifications and update our
readers onits implementation in one
Special Report. We were fortunate
enough to obtain the agreement of
two veteran environmental lawyers
from the Sheppard, Mullin law firm
to write the Report for us. After this
initial publication the Report will
be placed on our website CEIToday.
com, and regularly updated as AB 32
implementation progresses.

Polly Towill is a partner in the Busi-
ness Trial Practice Group in Shep-
pard Mullin Richter & Hampton
LLP’s Los Angeles office. She is the
leader of the Toxic Torts and Prod-
ucts Liability Team and Co-Chairs
the Global Climate Change Team.
She was recognized by The Daily
Journal editors as one of the “Top
Women Litigators.”

Olivier Theard is an associate in the
Business Trial Practice Group and
the Construction & Environmental
Litigation Practice Group in Shep-
pard Mullin Richter & Hampton
LLP’s Los Angeles office. Mr. Theard
is a member of the Global Climate
Change Team, and has extensive
experience in environmental mat-
ters and business litigation under
federal and state law. He is a gradu-
ate of Stanford University and USC
Law School.

California Has Passed Major
Climate Change Legislation
That Will Impact the Economy

and Business in This State.

In recent years, “global warming”
has vaulted into the mainstream,
becoming arguably the most sig-
nificant economic and social issue
of our time. Declaring that “global
warming poses aserious threat to the
economic well-being, public health,
natural resources, and environment
of California,” the California legis-
lature passed the Global Warming
Solutions Act of 2006 (otherwise
known as AB 32), which requires
that California reduce its emissions
of greenhouse gases to 1990 levels
by 2020. This new law changes
“business as usual” for virtually all
sectors of the California economy.
The business community should
be aware of the law and its require-
ments, and should prepare itself for
the comingarray of new regulations
that will impact business decisions
ranging from equipment purchases,
real estate development practices,
oil and gas exploration, marine
and port practices, manufacturing
processes, product design decisions
and countless others.

Though AB 32 defines the emission
reduction goal, the law itself is rela-
tively short and does not include
enforceable limits on greenhouse
gases. Instead, AB 32 grants a broad
mandate to the California Air Re-
sources Board (CARB) to create the
rules andregulations that will affect
emissions from all economic sectors,
including construction, transporta-
tion, oil and gas, electricity, and
agriculture. Indeed, virtually any
source of greenhouse gases is covered
by the law, so long as CARB deter-
mines that the emissions from that
source “are at a level of significance

.. .that its participation in the pro-
gram . .. will enable the state board
to effectively reduce greenhouse gas
emissions and monitor compliance
with the statewide greenhouse gas
emissions limit.”

This article provides a detailed de-
scription of AB 32 and its require-
ments, including a discussion of the
studies, programs and draft regula-
tions currently under consideration
by CARB that will affect California
businesses. One of the effects on
business may be the creation of a
“cap and trade” system whereby
greenhouse gas emissions would
be traded on the open market, po-
tentially creating a new model for
reducing emissions.

California’s global warming laws
may also impact fuel standards,
development and land use policies,
and electricity generation - all of
which will have asignificantimpact
on how businesses operate.

Because the law in this area is still
in development, environmental
officers and technicians that work
for and with California businesses
have an incentive to follow and
comment on the draft regulations
issued by CARB. Public participa-
tion is required by law and CARB
regularly hosts forums, discussions
and meetings to discuss the propos-
als and regulations it is considering
pursuant to AB 32. CARB’s website,
at www.arb.ca.gov/cc/cc.htm,
is an easy-to-use resource that is
regularly updated with informa-
tion on new proposals, dates for
meetings, and requests for on-line
comments.

All potentially regulated entities are
encouraged to participatein crafting
therules that the California business
world will soon have to live by.
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AB 32: A General Overview
of the Law and a Timeline of

Coming Events

AB 32’s overarching purpose is
simply stated: By the year 2020,
statewide emissions of greenhouse

gases (carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons,
perfluorocarbons and sulfur hexa-
fluoride) must be equivalent to 1990
levels. Businesses will have to begin
complying with certain regulations
in 2008, more regulations in 2010,
and a full gamut of regulations in

2012.

AB 32 establishes dates for specific
actsthat must CARB mustundertake
in order to satisfy its mandate of
reducing greenhouse gas emissions.
[Cal. H&S Code § 38505(g)]. Thefol-
lowing is a chronological timeline
of the required actions:

Date (action must be taken on
or by date specified)

Action

June 30, 2007

CARB shall publish and make available a list of “discrete early action
measures” to reduce greenhouse gases.

July 1, 2007

CARB shall convene an Environmental Justice Committee and an Econom-
ics and Technology Advancement Committee in order to advise CARB on
implementing programs to reduce greenhouse gases.

January 1, 2008

CARB shall complete and inventory to determine what California’s green-
house gas emissions were in 1990, which will be used as a baseline for
achieving 2020 reductions.

January 1, 2008

CARB adopts regulations for greenhouse gas emissions reporting (first
reporting in 2009)

January 1, 2009

CARB shall approve a “scoping plan” indicating how emissions will be
achieved from greenhouse gas emissions sources via regulations, market

mechanisms, and other sources.

January 1, 2010

“Discrete early action measures” previously adopted take effect.

January 1, 2011

CARB adopts major regulations and market mechanisms aimed at meet-

ing the 2020 emissions goal.

January 1, 2012

Greenhouse gas rules adopted by CARB take effect and become fully

enforceable.

December 31, 2020

Greenhouse gas emissions reduced to 1990 levels.

As can be seen from the above time-
line, the full range of greenhouse
gas regulations will be in effect by
January 1, 2012, with certain limited
regulations in place by 2010. Busi-
nesses will have to start reporting
2008 emissions by 2009.

Though mandatory climate action
regulations are not yet in effect,
businesses are encouraged tojoin the
California Climate Action Registry,
which is a voluntary registry for

greenhouse gas emissions. The Reg-
istry assists businesses in establish-
ing greenhouse gas baselines against
which future emissions reductions
will be measured, and encourages
companies to take voluntary steps
to reduce emissions. Businesses are
notrequired to participate, however,
by statute California “has a respon-
sibility to use best efforts to ensure
that organizations that voluntarily
reduce their emissions receive ap-
propriate consideration for emis-

sions reduction made prior to the
implementation of any mandatory
programs.” H&S 42800(b). Because
voluntary efforts will be positively
considered by the State in rule-mak-
ing and enforcement, businesses
should consider participating in
the Registry before the mandatory
regulations are effective. More in-
formation and details on joining
the Registry can be found at www.
climateregistry.org.

continued on next page
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A Closer Look at the

Requirements of AB 32

CARB has Proposed Several Early
Action Measures to Cut Emissions
Which Will be Enforced by Janu-

ary 1, 2010

CARB was required to propose early
action measures by June 30, 2007
“in furtherance of achieving the
statewide greenhouse gas emissions
limit.” H&S Code § 38560.5(c).
These “discrete early actions” will
be enforceable by January 1, 2010.
They are intended to start the pro-
cess of meeting AB 32’s emissions
reduction goal in advance of the
major regulations in 2012.

CARB has approved nine discrete
early action measures, and has
estimated each measure’s expected
emissions reduction benefit (see
chart below).

In addition to these nine statu-
tory discrete early action measures
which will be enforceable by Janu-
ary 1, 2010, CARB has proposed 35
additional early action measures

which, if implemented, will re-
duce greenhouse gas emissions by
more than 42 million metric tons
by 2020 (25% of the total needed
to meet AB 32’s goal of reaching
1990 levels by 2020). A full listing
of these proposed measures can be
found on CARB’s website. These
measures affect transportation, oil
and gas, agriculture, real estate land
use, electricity and various other
segments of the economy. Some
of the major proposals are listed
below:

¢ Reducing diesel emissions from
off-road equipment, equipment
used in ports, and from on-road
trucks

e Improving agriculture manure
management

¢ Electrification of stationary agri-
cultural engines

e Changes in fueling of marine
tanks

e Improving cement blending and
efficiency of cement facilities

¢ Reduction of sulfur hexafluoride

in electricity generation

e Strong enforcement of anti-idling
laws for trucks

e Alternative fire suppression

¢ Reduction of venting and leaking
from oil and gas systems

¢ Cool communities programs (such
asrequiringlight colored-pavement
and green roofs in development)

Public hearings regarding the feasi-
bility of these and other early actions
will take place over the course of
the next few years, and businesses
interested in particular measures
should be aware of the proposals
and submit comments to CARB for
consideration at those hearings.

Businesses Will Have to Report all
2008 Greenhouse Gas Emissions

Starting in 2009

Pursuant to its AB 32 mandate,
CARB recently approved regula-
tionsrequiring California businesses
across most major economic sectors
considered to have high greenhouse
gas emissions to account for and

Date Approved Early Action Measure CO2 equivalent!
6/20/07 Establishment of a low-carbon fuel standard 10-20
6/20/07 Reduction of HFC emissions from non-professional (i.e., “do-it- 1-2
yourself”) motor vehicle air conditioning systems
6/20/07 Improved landfill methane capture 2-4
10/25/07 Ban-ning use of su.lfur he.xaﬂuoride from non-essential applications| TBD
if viable alternatives exist
Establish standards to reduce aerosol emissions, tire inflator emis- 0.3
10/25/07 sions, and emissions from electronic cleaners and dust removal ’
products
10/25/07 Require existing trucks and trailers to be retrofitted to reduce| 1.3
aerodynamic drag
Require tune-up and oil change mechanics to ensure proper tire| (.2
10/25/07 . . . :
inflation as part of regular service
Reduce emissions of perflourocarbons in the semiconductor in-
10/25/07 dustry 0.5
10/25/07 Require docked ships to shut off auxiliary engines by plugging into
electrical outlets onshore 0.5
Total Estimated Reduction Based on Early Action Items 17.8-28.8 million
metric tons

!Greenhouse gas reductions are often measured with reference to a “CO2 equivalent.” CO2 is the most prominent green-
house gas, so all other greenhouse gases are measured according to its properties. As defined by AB 32 CO2 equivalent
means “the amount of carbon dioxide by weight that would produce the same global warming impact as a given weight
of another greenhouse gas, based on the best available science, including from the Intergovernmental Panel on Climate
Change.” H&S Code section 38505(c).
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report on their s emissions. CARB
estimates that the sectors which will
be required to report emit 94% of
the total greenhouse gases produced
in California from industrial and
commercial stationary sources.

Businesses in the following sectors
will be required to provide detailed
reports of their greenhouse gas
emissions (carbon dioxide, nitrous
oxide and methane) starting in 2009
(which will cover 2008 emissions):

e Cement Manufacturing;

e Electric Power Sector: Electric
Generating Facilities, Retail Provid-
ersand Power Marketers (in addition
to carbon dioxide, nitrous oxide and
methane, the electric power indus-
try mustalso report on hexafluoride
and hydrofluorocarbons);

¢ Cogeneration Facilities;

e Petroleum Refineries, Hydrogen
Plants, and Oil & Gas Production;
and

¢ Other Stationary Industrial Sources
That Emit More Than 2,500 Metric
Tonnes of CO,. This “catch-all”
category is broad and covers many
industries. Examples include the
following:

- Natural Gas Transmission;
- Industrial Gases;
- Paperboard Manufacture;

- Colleges and Universities (how-
ever, primary and secondary
schools are explicitly exempt
from the reporting require-
ments);

- Glass Container Manufacture;
- Food Processing;

- Steel Foundries;

- Mineral Processing; and

- Malt Beverage Production.

Reporting is facility-specific, which
means that each individual facility
must report its own emissions and
a company owning many facilities
cannot simply issue one report on
all ofits operations. The entity with
“operational control” of aregulated
facility (i.e., the entity with the au-
thority tointroduce and implement
operating, health & safety and en-

vironmental policies) is responsible
for providing the yearly emissions
report.

Under the regulations, the first
emissions reports are due in 2009
(by April or June of that year, de-
pending on the facility) and will
cover 2008 emissions. Because
2009 is the first year of reporting,
the 2009 reports do not need to be
verified. However, starting in 2010
and continuing thereafter, reports
will require a verification by a third
party essentially serving as an emis-
sions auditor. For most facilities, a
full verification (consisting of site
visits, sampling, review of data
management systems and other
requirements) will be required every
third year of reporting, with a less-
intensive verification submitted in
interimyears. The verifiermustissue
an opinion that states that reported
emissions are within 95% of the true
greenhouse gas emissions, and that
all applicable methodologies were
followed.

All verifiers must be accredited after
a formal application and review
process by ARB. The verifier must
demonstrate technical and educa-
tional competence, must attend
ARB-approved training courses, pass
an exam, and have no conflicts of
interest with any facilities for whom
it provides verification services.

In Order to Establish a Baseline From
Which to Measure the Progress of AB
32, CARB Has Prepared an Inventory
of 1990 Greenhouse Emissions

One of CARB’s mostimportant tasks
was the creation of an inventory of
1990 emissions, which will be used
as the standard upon which to mea-
sure 2020 emissions. The inventory
was completed in late 2007.

CARB has determined that 1990
emissions of greenhouse gases to-
taled 427 million metric tonnes.
CARB estimates that if no action
is taken 2020 emissions will be
approximately 600 million metric
tonnes. This means that California
must reduce emissions by 173 mil-
lion metric tonnes by 2020 in order
to satisfy AB 32.

In preparing the inventory CARB
took into account all economic
sectors, including oil and natural
gas drilling and related activities,
industrial production, manufac-
turing, agriculture and forestry,
and waste treatment and disposal.
By far the largest greenhouse gas
emission source in 1990 was energy
and fuel combustion activities, in-
cluding transportation. This sector
contributed 386.41 million metric
tons of CO2 equivalent. Because
fuel and transportation represent
such a large chunk of the emissions
pie, significant efforts will be made
to reduce emissions from this sec-
tor. Indeed, California has already
proposed alow-carbon fuel standard
and is seeking to implement strict
emissions limits for new vehicles
(see below).

For an individual business, perhaps
more important than the total 1990
greenhouse gas emissions are the
emissions allocated to the particular
sector in which that business oper-
ates. For instance, the inventory
determined that, in 1990, 27.633
million tons of emissions were
created by petroleum refining.
This represents one of the highest
numbers allocated to any specific
business sector. Therefore, one can
perhaps expect CARB to craftregula-
tions aimed specifically at lowering
emissions from petroleum refining,
which may be more stringent than
regulations that CARB might adopt
for rice cultivation, for example,
which represents a much smaller
percentage of total greenhouse gas
emissions. CARB is largely con-
cerned with "high global warming
potential" industries.

By 2009, CARB Will Create a “Scop-

ing Plan” Explaining The Actions
it Will Take and Regulations it is
Pursuing in Order to Satisfty AB 32’s
Emissions Reduction Requirement
By January 1, 2009, CARB must
complete a “scoping plan” which
will incorporate emission reduction
recommendations from various
government agencies (including
the Public Utilities Commission and

continued on next page
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Energy Resources Conservation and
Development Commission on all
matters related to energy, natural
gas, electricity and fuel). The scop-
ing plan will provide aroad-map for
implementation of the 2012 regula-
tions, for the purpose of “achieving
the maximum technologically fea-
sible and cost-effective reductionsin
greenhouse gas emissions” from all
sources. H&S Code § 38561(a).

In creating the scoping plan, CARB
shall: (1) make recommendations on
market-based compliance mecha-
nisms, (2) consider programs imple-
mented by other states, localities
and nations, (3) weigh costs with
expected benefits to the economy,
environment and public health, (4)
take into account affects on small
businesses and establish a de minimis
threshold below which regulations
will not apply, and (5) identify
opportunities for voluntary emis-
sions reductions, such as by carbon
sequestration.

Thenext CARB workshopregarding
the scoping plan will take place on
April 4, 2008 in Sacramento. A draft
of the scoping plan will be available
for public comment in June 2008
followed by additional workshops.
The plan will go to the Board for
adoption in November 2008. Busi-
nesses should carefully review and
participate in the creation of the
scoping plan and monitor all pro-
posals that potentially affect their
industry.

By 2011, CARB Will Establish Regu-
lations That Will be Enforced Start-
ing in 2012

By January 1, 2011, based on its
scoping plan and the recommen-
dations of the various committees
created by Executive Order or by
AB 32 (the Climate Action Team,
Environmental Justice Committee
and Economics and Technology
Advancement Committee, etc.),
CARB shall adopt greenhouse gas
emissions regulations to become
operative beginning on January 1,
2012. H&S Code § 38562(a). Any
regulation shall ensure “that the
greenhouse gas emission reductions
achieved arereal, permanent, quan-

tifiable, verifiable, and enforced
by the state board.” H&S Code
§ 38562(d)(1).

CARB must consider many factors
in crafting the final regulations,
including, but not limited to: (1)
technological feasibility, (2) encour-
aging voluntary action and ensuring
equity, (3) ensuring thatregulations
to not disproportionately impact
low-income communities, and (4)
consideration of cost-effectiveness
and overall societal benefit. H&S
Code § 38562(b)(1)-(9).

Emissions Reductions After 2020

AB 32 only explicitly covers emis-
sions through 2020, but CARB
is required to continue to make
recommendations to reduce emis-
sions after 2020. In 2005, Governor
Schwarzenegger signed an Executive
Order requiring that the state find
ways to not only reduce greenhouse
gas emissions to 1990 levels by 2020
(as stated in AB 32), but also to re-
duce greenhouse gas emissions to
80% below 1990 emissions in 2050.
Many of the rules and regulations
currently under consideration by
CARBwill have the effect of meeting
the 2050 goals set by the Executive
Order, as well as the 2020 goals set
by AB 32.

AB 32 May Lead to the Creation
of a "Cap and Trade" Program
Whereby Greenhouse Gas
Emissions Are Traded on an

Open Market.

Overview of What a Cap and Trade
System Would Look Like

The Governor and most private in-
dustry prefers the establishment of
a market based system of emissions
trading in order to reduce green-
house gas emissions. In fact, CARB
is required to consider “market-
based compliance mechanisms” in
order to comply with the emissions
reduction goal. H&S Code § 38570.

So far, development of these “mar-
ket-based mechanisms” has largely
focused on creating a cap and trade
program, whereby the government
would seta cap on total emissions for
a particular sector of the economy,
but allow companies some flexibil-
ity in meeting the cap.

Roughly, the programis expected to
work as follows: a company would
receive an emissions allowance cap.
A company could comply with its
emissions cap by (1) reducing emis-
sions tothelevel of its cap, (2) reduc-
ing emissions to below its cap, and
then selling its excess allowances
to other entities, or (3) buying al-
lowances from other entities rather
than reducing its own emissions. A
well-organized cap and trade system
inwhich caps are closely monitored
and enforced could actually reward
companies who reduce emissions
and create innovation in emissions
reduction technology.?

In June 2007, the Market Advisory
Committee (created by AB 32) is-
sued its lengthy recommendations
to CARB for designing a cap and
trade system for California. The key
recommendations are as follows:

e Incorporate all major greenhouse
gas emitting sectors of the economy
into the cap-and-trade program.

e Take a first-seller approach to
capping electricity emissions. Cali-
fornia imports a great amount of its
electricity, which is generated from
coal. Under a first-seller approach,
the entity that first sells the electrici-
tyin California would be responsible
for compliance. Within California,
the first seller would be the owner
or operator of a power plant. For
imported electricity, the first seller
would usually be a municipal utility
or wholesale power marketer.

e Use a combined approach of free
allocation and auctioning of allow-
ances. Initially, most of the allow-
ances should be allocated, but over

PEven if a cap and trade system is adopted in California, such a system will
not replace regulations mandating emissions reductions. Instead, any market-
based plan would operate in conjunction with a more traditional regulatory
compliance program. H&S Code section 38570.
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time allowances should primarily
be auctioned off.

o Allow offsets within and outside
California’s borders. Emissions re-
ductions from sources not included
in a cap and trade program can be
used to assist in meeting the 2020
emissions requirements, to reduce
costs, and to increase flexibility.

e Link opportunities for California’s
cap and trade system with similar
initiatives in other jurisdictions.
This will actively promote a green-
house gas trading market inside and
outside of California.

Regarding “offsets” and “linking”
with other states/countries on a
cap and trade system, California is
already making significant moves
in this direction with the Western
Climate Initiative and its agreement
with the United Kingdom on climate
change.

Preventing a Breakdown in the Cap
and Trade Market

Apressing concern in establishing a
cap and trade program is the possib-
lity that companies and greenhouse
gas emission traders would be oper-
ating without consistent standards
for creating offsets, which may lead
to fraud in any offset market. Any
fraud or lack of trust by traders may
result in false carbon offsets that
will not bring real environmental
benefit.

Market integrity is essential. Even
one "bad apple" in the market could
cause a loss of market confidence
and the collapse of a cap and trade
program. Anew bill (AB 1851--Nava)
has been introduced into the state
Legislature that, ifadopted into law,
will require certification of carbon
offset marketers to ensure that
they are operating under uniform
guidelines and providing accurate
informaton concerning their busi-
ness practices. If a cap and trade
programisimplemented thisbill, or
a similar one, may be necessary to
ensure thatamarketsystem operates
efficiently while protecting consum-
ers and the environment.

Californiais Partnering With Nearby
States and Provinces to Potentially

Create a Market System

California has signed on to the
“Western Climate Initiative,” which
also includes the states of Arizona,
New Mexico, Oregon, Washington
and Utah, along with the Canadian
provinces of British Columbia and
Manitoba. The stated goal is to re-
duce emissions in the aggregate to
15% below 2005 levels by 2020. The
goals of this Initiative appear to be
twofold: (1) creating a regional cap
and trade program, and (2) prevent-
ing “leakage,” whereby companies
would leave California to operatein
a nearby state without greenhouse
gas restrictions.

California Has Signed an Agreement
with the UK To Create Carbon Trad-

ing Programs

In 2006, Governor Schwarzenegger
signed a statement of intent with
then-British prime minister Tony
Blair that is intended to open the
way for a transatlantic carbon trad-
ingagreement. Though thereis cur-
rently no binding law or regulation
in place in this regard, California’s
agreement to participate in a global
cap and trade system may eventually
prove significant for businesses in
this state, who may have access to
a global carbon market.

Land-Use and Development Are
Impacted by Global Warming

Regulation and Litigation

Real estate development and land
useissues have dominated the global
warming debate in California. Itis
easy to understand why -real estate
development is a major greenhouse
gas emissions contributor, but it is
also a huge economic engine, rep-
resenting significant revenue for
cities and counties in California.
Recently, the state has been con-
cerned with promoting “sustainable
development” and changing land
use decisions to account for the ef-
fects of climate change.

Land Use and the California Envi-
ronmental Quality Act

Environmental groups and the
California Attorney General’s Of-
fice have been filing lawsuits and

otherwise contesting developments
all over the state pursuant to the
California Environmental Quality
Act (CEQA). CEQA requires that
public agencies prepare an Envi-
ronmental Impact Report (EIR) to
analyze projects that may cause
“significantenvironmental effects,”
and requires implementation of
feasible mitigation measures or
alternatives prior to those projects
being approved. Pub. Res. Code
§ 21000, et. seq.

CEQA does not specifically men-
tion greenhouse gas emissions or
climate change as a “significant
environmental effect” that must
be considered in an EIR. However,
CEQA is broadly written, requiring
consideration of a project’s direct or
indirect effects on humansand con-
sideration of cumulative impacts
(i.e., taking into account notjust the
particular project standing alone,
but also the project’s impact in
relation to past, current and future
projects). Pub. Res. Code § 21083(b).
The Attorney General’s Office and
several environmental groups have
asserted that CEQA’sbroad language
requires consideration of climate
change, not just from the project
itself, but also from the potential
increase in vehicle traffic and emis-
sions from other sources related to
the project.

The Attorney General has sent CEQA
compliance letters to several coun-
ties, most prominently the County
of San Bernardino, challenging each
counties’ master development plan
for failing to comply with CEQA
regarding climate change. The
Attorney General recently settled
its dispute with the County of San
Bernardino in which the County
agreed to study various steps to re-
duce emissions, including creating
plans to reduce traffic, creating a
greenhouse gasinventory, requiring
energy efficient designed buildings,
and using solar panels and other
alternative energy sources. This
settlement may provide a model
for future CEQA settlements. The
Attorney General also recently
settled a dispute with a leading oil
company, Conoco-Phillips, in which
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Conoco agreed to pay $10 million
to offset greenhouse gas emissions
caused by its expansion of a major
refinery near San Francisco. Conoco
agreed to audit its emissions and
undertake efforts to reduce future
emisisons.

CEQA and climate change is a divi-
siveissue in the Legislature, and the
outcome is uncertain. Recently, in
passing a state budget, California
lawmakers passed a minor amend-
ment to CEQA that requires the State
Office of Planning and Research
to develop and prepare guidelines
addressing the analysis and feasible
mitigation of greenhouse gas emis-
sions under CEQA, which will go
intoplacein 2010. The amendment
also allows a temporary exemption
for transportation and flood protec-
tion projects until 2010. Based on
theamendment, transportation and
flood protection projects cannot be
sued under CEQA for failing to ad-
equately take into account climate
change. Other than this relatively
minor amendment, CEQA law as it
relates to climate change remains
unresolved.

Land Use Policies and Smart Growth
as Affecting Business

In August 2007, the California En-
ergy Commission released its final
report entitled The Role of Land Use in
Meeting California’s Energy and Climate
Change Goals. The Report focuses on
“smart growth development plans”
to increase population density in
order toreduce vehicle traffic travel-
ing to and from urban centers. The
Reportrecognizes thatland use deci-
sions are almost exclusively local,
so that the state should take a more
active role in developing statewide
growth management, providing
financial assistance to localities
that promote energy-efficiency, and
restricting infrastructure financing
to localities whose plans do not fit
within the state’s greenhouse gas
emissions reduction goals.

One bill that has been making its
way through thelegislatureis Senate
Bill 375 (Steinberg), which would
require local land use decisions to
meetregional greenhouse gas reduc-

tion goals. This bill, or one similar
to it, may become law soon. Busi-
nesses, especially those involved
in real estate development, must
keep abreast of legislative changes
that could effect their business
operations.

Climate Change and Fuel
Standards and Electricity

Low Carbon Fuels

Given that vehicle pollution is a
major source of the greenhouse gas
emissions in California, the Gover-
norrecently signed Executive Order
$-01-07 (January 18, 2007), which
sets a goal to reduce the carbon in-
tensity of transportation fuel by 10%
by 2020. The Executive Order directs
the California EPA to synchronize
activities among the University of
California, the California Energy
Commission and other agencies to
develop aschedule of compliance to
meet the low-carbon fuel standard
by 2020. ARBisinitiating regulatory
meetings to establish and imple-
ment the low carbon fuel standard,
and ARB has identified the low car-
bon fuel standard as an early action
item with aregulation to be adopted
and implemented by 2010.

California Attempts to Implement
Vehicle Emissions Reductions, but

is Stifled by the Federal EPA

California has been seeking for some
time to implement restrictions on
automobile greenhouse gas emis-
sions, asrequired by 2002 legislation
(AB 1493). In 2004 the ARB adopted
regulationsimplementing AB 1493,
that would require a 30 percent
reduction in vehicle emissions by
2016, with phased cuts starting in
model year 2009. California’s push
to cut vehicle emissions is a major
component of its mandate under AB
32,and would goalong way towards
reducing greenhouse gas emissions
to 1990 levels by 2020. However,
recent developments at the federal
level have undermined California’s
efforts. After a whirlwind of court
decisions and passage of a federal
energy bill, U.S. EPA denied Cali-
fornia a waiver under the Clean
Air Act. That waiver is necessary for
Californiatoimplementthe AB 1493

regulations. California has sued to
reverse the decision.

In December of 2007, California
scored the first victory in the battle
over its greenhouse gas regulations
when a federal District Court Judge
in Fresno rejected automakers’
claims that the regulations were
preempted by federal gas mileage
standards, promulgated under the
Energy Policy and Conservation Act

(EPCA). Central Valley Chrysler-
Jeep, Inc. et al. v. James Goldstone,

California Air Resources Board, (Dec.
11, 2007, CV F 04-6663). District
Judge Anthony Ishii’s ruling was
guided by the U.S. Supreme Court’s
recent decision in Massachusetts v.
E.PA., 127 S.Ct. 1438, 167 L.Ed.2d
248 (2007), which held the EPA had
the statutory authority under the
Clean Air Act to regulate emissions
of greenhouse gases 1d. at 127 S.Ct.
at 1462, 167 L.Ed.2d at 277.

Based on Judge Ishii’s decision, itap-
peared as though California, which
hadlongsoughtand even sued for, a
Clean Air Act waiver, would fially be
granted the waiver and be allowed
toimplement its law. But, only one
week later, things changed.

On December 19, President Bush
signed a new energy bill which,
among other things, mandates gas
mileage of 35 miles per gallon in new
automobiles by 2020. Though the
new law results in a higher miles-
per-gallon average than previously
required, it is not as aggressive as
California’s and does not achieve
emissions cuts as quickly or as com-
prehensively.

On the same day, the EPA issued
a decision denying California a
Clean Air Act waiver to impose its
regulations, contending that the
newly-enacted federal energy bill
was a better approach for combat-
ing global warming. Explaining
the EPA’s decision, EPA administra-
tor Stephen L. Johnson wrote Gov.
Arnold Schwarzenegger that the
Energy Independence and Security
Act of 2007 was a more effective
solution. “I strongly support this
national approach to this national
challenge which establishes an ag-
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gressive standard of 35 miles per
gallon for all 50 states, as opposed
to 33.8 miles per gallon in California
and a patchwork of other states.”

Johnson also wrote that under the
Clean Air Act, California must have
a “need to meet compelling and
extraordinary conditions” in order
to qualify for a waiver, and that
because greenhouse gas emissions
are an international phenomenon,
California’s regulations do not
qualify for a waiver.

EPA’s decision was unprecedented
in that California has previously
applied for and been granted more
than 40 such waivers, and has never
before had a waiver request denied.
EPA’s denial of a Cwaiver for the
AB 1493 regulations affects not just
California, but also prevents imple-
mentation of similar greenhouse
gas emissions laws in more than a
dozen other states. On February 29,
2008, EPA issued a formal decision
denying the waiver, finding that
California does notface “compelling
and extraordinary conditions” that
require the vehicle-emissions stan-

dards. Notice of Decision Denying
Waiver of Clean Air Act Preemption

for California’s 2009 and Subsequent
Model Year for GHG Emission Stan-

dards, 2/29/08 Federal Register.

On Jan. 2, California made good on
its promise to sue EPA over its deci-
sion, filing a petition for review in
the Ninth Circuit Court of Appeals.
State officials contend that EPA had
nolegal or technical justification for
denying a Clean Air Act waiver for
California regulations implement-
ing AB 1493.

California officials have also chal-
lenged EPA’s contention that
California did not have a “need to
meet compelling and extraordinary
conditions,” a necessary condition
to the granting of a Clean Air Act
waiver. According to California
Attorney General Jerry Brown,
global warming threatens the state’s
Sierra snow pack, which provides
one-third of California’s drinking
water. In addition, Brown noted
that California has approximately
1,000 miles of coastline and levees

that could be affected by rising sea
levels.

Though the final outcome of the
disputebetween EPA and California
isuncertain, one thingappears clear:
California will press forward in its
legal efforts to defend its regulations
because without them, the emis-
sions-reduction goal of AB 32 maybe
very difficult to meet. In fact, in the
eventthe AB 1493 regulations donot
remain in effect, AB 32 specifically
requires the ARB to adopt measures
yielding an equivalent amount of
emission reductions [Health and
Safety Code section 38590]. CARB
is developing strategies to meet
AB 32’s goals absent the ability to
regulate vehicles, but there is little
doubt that California’s greenhouse
gasreduction efforts will be substan-
tially undercut without the ability to
regulate the single largest emission
source. Businesses (and consumers)
may be faced with having to make
even deeper cuts to make up the
difference.

Conclusion: AB 32 and Related
Climate Change Issuse Will Impact
the Business Community.

California is in the midst of es-
tablishing a new playing field for
business in this state. The laws
and regulations that have passed
or will pass impact all aspects of
the economy, from energy to travel
and real estate and beyond. In this
“climate” of relative uncertainty
regarding future regulations and
legal developments, it is important
for businesses to ready themselves
foranew environmental regulatory
model.
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